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Ceniral Administrative Tribunal

Princip<al Bench. New Delhi
O.ANS.1086/2010

Tuesday. this the 2r< day of November 2010

Hon 'ble Shri Shanker Raju, Member (J)
Hon'ble Dr. Veena Chhotray. Member (A)

1. Dinesh Krishnan
S/0 K. Radhakrishnan
Aged 38 Years *

Working as S.D.E

Bharat Sanchar Nigam Ltd.

MP Circle, Bhopal
R/Q Flat No. S-2, Plot No. 162

Sector 3D1. Saket Nagar,
Bhopal .

2. G.P. Patel
S5/0 B.L. Patel
Aged a2
Working as S.D.E
Bharat Sanchar Nigam Ltd.
Office of CGMT, MP Circle,
Bhopaj
R/O B-29A, Minal Residency.
I3 K Road,
Bhopal. — 462 023

3. Alok Mishra
S/O R.P. Mishra .
Aged 41 Years

Pg: 2

Working as SDE, Bharat Sanchar Nigam Ltd.

Office of the C.G.M.T. MP Circle

Bhopat
R/O 364/14, Vilay Nagar

Kall Mandir, Azad Park,
Jabaltpur

“. Vinod Dubey
S/0 IP Dubey
Aged 41 Years
Working as S.D.E -
Bharat Sanchar Nigam Ltd

Office of General Manager Telecom

Jabalpur

R/O 67/69, Chandan Colony, Ranghi

Jabalpur
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H 5. Dutta Majumdar
S/0O RD Majumdar °
. Aged 40 Years . : -
Working as S.D.E
Bharat Sanchar Nigam Ltd.
OfTice of CGMT, MP Circle,
Bhopal
R/O 65/B, Akash Ganga E 8 - N

Bhopal

6. Ajay Haswani
S/0 Late Shri. A.M. Haswani

Aged 39 Years'
Working.as S.0.E

BharatSanchar Nigam Ltd.

Office of CGMT, MP Chicle,

Bhopal

R/O HI/88, Shastri Nagar, Jawahar Chowk,
T.7. Nagar,

Bhopal B

z. Lalit Guijar

S/0 T.R. Gujjar
.36 Years -

Working as S.D.E
B8harat Sanchar Nigam Ltd.
Office of CGMT, MP Circle,
Bhopal
R/O M 1, Sterling Castles
Hoshangabad Road,
Bropal (M.P)

8.  Shri. Valshnao B K
S/C Manmohan Das Vaishnao
Aged 38 Years

Working as S.D.E
Bharat Sanchar Nigam Ltd.

Office of CGMT, MP Circle,

Bhopat
R/O H-22, Adh;ushlla, Pathani

Bharkheda
Bhopal - 462 023

o. Gyan Wadhwani
S/O Shri. S.M. Wadhwani
: Aged 35 Years
Warklng as Offg S.D.E
Bharat Sanchar Nigam Ltd.
Office of CGMT, MP Circle,Bhopal
o R/O F3, Yash Apartment, Patel Nagar

Raisen Road

W T~ Bhopal (M.P)

B S T,

T
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10.. M™Mandj Vamdevan
. - - S/O tate Shri. T.K. Vamdevan
Aged 40 Years
. Working as S.D.E
Bharat Sanchar Nigam Lted.
. - Office of CGMT, MP Circle,
s Bhopai
. . R/O Shravan Estate Phase I,
Durgesn vihar, J.K. Road
,Bhopal -~ 302 641
B

11, T Abhay Gupta
S/0 Shri. K.D. Gupta

Aged 39 Years

Working as Offg S.D.E

Bharat Sanchar Nigam ttd.

Office of CGMT¥, MP Circle,Bhopal

R/O 14/28, Flat No. S6, Sumit Apartment

Saket Nagar,
Bhopal — 462 024

: 12, Manoj Pilial
S/O Shri N.P. PHlai

Aged 43 Years

Working as S.D.E
Bharat Sanchar Nigam Ltd.

Office of CGMT, MP Circle,B8hopal

R/O S-1, Rishi-Homes,

G-1/107 & 108, Guimohar Colony

Bhopat N
130 Shri. Dev Agwani | \ . }
S/0 Shril. uU.P. Arjwani, Aged 13 Years

Working as S.D.E
Bharat Sanchar Nigam Ltd.
Office of CGMT, MP Circle,

B8hopal
R/O A-72, Vijay Nagar, Lalghati,
Bhopal — 462 001 .

14. Mishra KK
S/0O S.C. Mishra

. Aged 40 Years
Working as S.D.E
Bharat Sanchar Nigam Ltd.
Offlce of CGMT, MP Circle,

Bhopal!
R/O 208/9A-SAKET Nagar
Bhopal
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Narendra Gawalkar
S/0 G.N. Gawaikar .
Aged 39 Years

-Working as S.D.E

Bharat Sanchar Nigam Ltd.

Office of DET OFC, Project Division II
T & D Circle Campus, Residéncy Road,
Jabalpur

R/O IV/17, T.T.C Colony, Ridge Road,
3abalpur

Satsh y‘fuav X

C/O Gaya Prasad Patel

Aged Years - -
Sr S.D.E

Bharat Sanchar Nigam Ltd.

Office of CGMT, MP Circle,

BSNL Bhawan, Hoshangabad Road

Bhopal .

Advocade 3~ SA. 1o r- TFrarpadhi D

Varsus

Union of India,

Secretary -

Department of Telecommunications
Sanchar Bhawan

20 A, Ashok Road,

New Delhi

Bharat Sanchar Nigam Ltd.

Corporate Office

Bharat Sanchar Bhawan

Mathur Lane, Janpath

New Delhi — 110 001

Through : Its Chief Managing Director
and Chalrman

Bharat Sanchar Nigam Ltd.

Coporate Office

Harish Chandra Mathur Lane, Panpath, ‘
New Delhi :

Board of Directors

© Bharat Sanchar Nigam Ltd.

“Through : Its Chairman and. Managing Director
Corporate Office ) .
Bharat Sanchar Bhawan, 20, Ashok Road
3anpath

New Delhi — 110 001

Ly

Pe =
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ER Chairman ond Managing Director
Bharat Sanchar Nigam Lid.

Corporate Office
Bharat Sanchar Bhawan. 20 Ashok Road,

Janpath, New Delhi-1

s Chief General Manager Tele
Bharat Sanchar Nigam Lid.
A Govi. of India Enterprises
MP Circle. BSNL Bhawan .
Hoshangabad Road, Bhopal
g

(By Advocate: Shri Rapnish Piasad)
© RD E R (ORAL

---Respondents

Shri Shanker Raju:

Absorbees in Bharat Sanchar Nigam Limited (BSNL). by virfue

of this 'OA. have challenged the Office Memorandum dated

18.1.2007 promulgating time bound/post based executive

promotional policy for Group "B* level officers of BSNL as well as the

recruitment rules framed therein.

2. A brief faoctual matrix of the case transpires that Iin a batch of
cases in Umakanta Bhattacharjee v. Union of india a8 others (OA-
298/2002) decided on 6.8.2002 when the BSNL offered option to the
DOT ermployees and there was no clarity in the promotional aspects,

the following observation was made by the Tribunal in paragrach &

of the order:-

har We find force in the submissions made by Shri E.X.
Joseph. learmed senior counsel for the applicants and Shri
Neeraj Kaul leamed counsel. In termms of the official

spondents’ own Nofification dated 30.9.2000 and the
resaid judgements of the Tribunal in O.A.1232/2000 and the
‘ble Delhi High Court in CW No.7544/2001. it is necessary

S5t e B .
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for the respondents to spell out In somewhat more detail and
<leady the pay scales and ftitment tomula as well as
: promotional avenues pertaining to the appliicants who have
: been given an ophlon. In e Impugned order issued by the
i respondents aacted 14.1.2002, they have stated. inter alia, that
the opfions exercised by the officers shall be final. In the facts
and circumstances of the case. parficuiony also having regarct
: to the fact that in furtherance to the Tribunal's order dated
3 12.10.2001. further clarfications have been issued by them by .
i their letter dated 28,12.2001, para 4 of the annexure to that
tetter has to be S[Glarified. The appropriate Scheme for
absorption of employees in BSNL has also not been finalised.
Therefore. aft least in the hwo major points, namely. the pay-
scale and fitment of Group °‘B° officers as well as the
| promotional avenues. these should be clarified by the
H respondents. In the facts and circumstances of the cases, the
<ontention of the learmed counsel for the applicants that they
can given an option whether to be absorbed in BSNL/MTNL or
remain in the Department only when they are informed of the
terms and conditions of their service on absorption, cannot be
lightly brushed aside. They have also emphasised during the
arguments that they would be satisfied if the terms and
conditions of their service on absorption In BSNL are spell out
to the extent that was done by the respondents in the case of
MTNL. We also see force in the argument that even though
MTNL had been formed way back in 19846, their ternms and
<conditions were spelt out only in May. 2000. In the present
case, BSNL has been formed on 1.10.2000 but faking into
account their earier experence and the terms and conditions
applicable to the earlier organisation, that is MTNL. the
Department ocught to have been in a better position to finAlise
the Scheme and relevant Rules and regulations for absorption
of the DOT employees by this time.”

3. Accordingly., the respondents were directed to issue an
appropriate clanfication and make clear regdwding promaotionat ]
avenues of the officers. like the applicants th_:ereln belonging to
Group ‘BT ofﬁcers, including all service conditions, and thereupon an
optlon» was extended to the applicants on 2.9.2003 whereby in the

promotional avenues following clarification has been accorded:

UWIHh a view to motivate Executives in BSNL for achieving
excellence in performrmance and higher productivity. resullting
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info improved quality of service, customer satisfaction and
greater revenues for the Company. Executives in BSNL will be
affowed upgradation lo the next higher IDA pay scale on a
time bound basis, varying between 4 to & years, as may be
: prescribed for each Scale and other attendant condifions. up
1o the IDA pay scale of JAG Selection Grade., beyond which it

will be depend VPoON avoaillobility of post and their sultability
be wuniformlly

and selection for promotion, which will
evaluated in the various streams of discipline.”
-
Lo
4. Subsequently. in furtherance of the promotional avenues
clarification. an office

extended 1o the applicants from
memorandum impugned with this OA dated 18.1.2007 was issued

whereby not only the time bound IDA scale upgradation policy was

allowed but also the post based, including fast track promotion

through the MT cadre. was inhoduced. according to which on

Screening Cormmiltee meeting regarding ACR eftc.. applicanis

would be considered affter absorptfion on the basis of rendering the
requisite servk:é- for time bound upgradation. which would be upto
the stage of IDA scales of JAG. Thereafter these vpgradations would

not be freated to be substantive or confer any promotion, insofar as
the status of discharge of higher duties atHached to the post is

concemed and these absorbees would have to remain functioning

in the status despite grant of upgradation.

5. Post-based executive promotional policy indicated that 25%

earmarked quota for promotion from JTO to SDE and 33% qquota,
which was enhéncad. would be utilized for obsorbees in case they

seek time bound promotions. which would be relalted to Ppost based

tempered with seniority. Induction of
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Management Trainees also by formulation of rules brought into
operation o fast track promotfion whereby 50% posts are fo be filed

up from feeder cadre executives and 50% by Management Trainees

{ (With 50% reserved for intermal Executives and remaining 50% for

External candidaites). it has also given constraint of age. to which

applicants are not ell{glb}é_f-by virtue of having rendered service in

DOT before th?y weare absorbed in BSNL.

f
T , | 5

i
& Leamed <counsel for applicants . challenges the office

memorandum by stating that once the promotfional avenues have
been directed to be clarified pursuant upon the directions of the
Tribunal upto JAG selection grade, post-based upgradation would
not be resorted to and the act of the respondents by introducing

the post based roster would amount to taking o contrary stand and

resile from their earier promise. As such they are bound-by the

principle of estoppel and legitimate expectation, which maoandates

on applicability that the benefit extended on promise. should be

continued to them without changing any noms and by way of a

pPolicy decision. which goes against tThe interests of the applicants.

z. Leamed counsel. also put an analogy to the MTNL Rules

whereby similar conditions for absorption were laid down and have

whereas The

been implemented by according pPromotions

conditions promised by the respondents since not being executed.,

'=‘°‘ ‘ém\ed counsel prays for implementation of the promotional

Terdues in respect of the absorbees.
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a8 Leamed counsel has vehemently toock us to several clauses

inserfed in the manadgement policy whereby the fime bound

promotions were eoffected and contends that that virtually the

policy has been against the dicta of the Trbunal and the

respondents have exceeded the jurisdiction to sit over the directions

of the Tribunal <as it in Speal. which under the implementation is

running on the face of the Court's order and has to be set aside.

2. Leamed counsel further stated that the recruitment rules

infroducing the post based promotions is contrary to the promise.

extended by the respondents to the applicants and one of the

basic conditions of absorption. 1o which the applicants had agreed.

would' also go,contracy.
!
|
10. Leamed cowunsel also stated that had! these conditions.

including the clarity uveto JAG level. been made known to them

whereby svbstantive Promotions are not accorded to the

applicants and they are treated only for the purpose of upgrading

the IDA scale, they would not have opted for BSNL. As such, fraud

and misrepresentation played on therm amounts to an illegality.

which has to be set at rght in judicial review.

LR IS On the other hand, leamed counsel for respondents stated

that what has been promised to the applicants on clarification of
'hqamc)g(\cy laid down for their promotional avenues was not for

TN .
attgal;promotion for upgradation on time bound basis as regards
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the IDA scales and the same have been given to the applicants on
completing the requisite service in each grade through a Screening

Committee. The promotions would have to be effected only on post

based. for which the applicants are also eligible wvnder  their

respective quota to apply and their promotional avenues have not

at all been restricted. wh'i_:r_h would amount to any violation of their
. - i X
fundamental right on fcir‘z:onslderclﬂon for promofion.

12, fLeamed counsel further contended that having accepted the
conditions, including the promotional avenues as also the oplions
accorded to them by the respondents. they are also bound by the
principle of estoppel. waiver and acquicsce to such proposal and

cannot now challenge the policy of the respondents.

13, It is argc.‘;e‘d by leamed counsel for respondents that by way of

clarification issued affer the promotion policy was promuligated. all

conditions since being clear, the OA is barred by imitation.

14, As regards MT fast track promotion. it is stated that though
some of the applicants may not come within the eligibility zone
been age barred. yet the promotion to such a post has not been

made due to the challenge before the judicial fora.

15. wWe have carefully considered the rival contentions of ithe

»-pctﬂes and perused the records.
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As a policy decision of the Govermment, if it does not suffer

16.
from any imationality or arbitrariness or is not vlol‘::ltlve of Articles 14 &

16 of the Constitution of India, it is trite law, the same cannot be

interfered in judicial review.

17. On perusal of the order passed by the Tribunal (svupra). what
. -
was observed by the 8§r\'ch was that the respondents were duty

bound and it was expedient in the interests of administration that

the conditions for promotional avenues pertaining to the cppllcélnts
should. have been spelf out in the letter of option and an
appropriate scheme for absorption has to be finalized. Regarding
the fitment of Group "B’ officials dis well as promotional avenues to

it was clarified that the conditions of service cannot be

them,
the respondents were

in such backdrop.

brushed aside and
Including the pay scale andc

directed to clarfy the conditions.
promotional avenues of the applicants. who belong to the Group

‘B’ service. so thot they are able to take decision whether to opt for
BSNL or not. -

18. On a perusal of the option scheme dated 2.9.1993. which
Provides prombﬂon, N paragraph 5.2 promotional avenues have

been made applicable as per Annexure 4 to the absorbees in BSNL

and shall be indicated in enclosure as well as the officers officiating
the higher pay scale. etc. will have to be absorbed in BSNL in

substantive grade. We cannot deny this fact, which is admifted on

e face of record that while referring to Annexure 4. what has been
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spelt out by the respondenfs. on clarification  pursuant upon the
directions of the Tribunal. to provide promotional avenves fo the
applicants. However, in promotional avenues at Annexure: 4. there is
¢ no whisper as to the promotion to be given to the applicants and

what has been talkked about as o policy decision is to give fime

bBound/post based grant of IDA scales upto the JASG selection
grade. Thereafter, this Aﬁ;::’exure 4 stipulates promotion on the basis
of selection and adjudging the sUitability., which, on a prudent
reodil:g and applying the principle of literal aond hamonious
construction, would indicate that the time, bound scales in IDA were

made available to the applicants, which. now being reflected as

per the impugned order dated 18.1.2007. has not conferred upon
the status of the promotional post and are only an eyewash for BSNL
employees and are not amounting to promotions. In a promotion,
as per the legal methodology. which is a fundamental right of
consideration, it is not only the higher pay scale but also assumption
of higher post. which are part and ogrcel 3c»f the process of
promotion. it would not be a promotion when a person remains in
the same post and is only given the scale of the promaotion post. This
methodology has been used by the Govemment  in case
promotions are not given and there has been a stagnation in the
cadre and also to overcome the stagnation. some financial
measures are adopted by the Government to accord_financial
upgradation. which. by the rules and normns prescribed by the

from time to time, have not been treated as

In such view of the matter. when itself the policy

-3
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decision indicated to the appllcgn's’ at the time of absorption does
. is

not talk of promotion, this condition. which has been specified

clearty in contravention of the order pPassed by the Tribunal. against

which the applicants have not gone for an apt methodology in lanw
If it was so. the law

to assail the order in contempt proceedings

would have taken its course. However. when it comes to us, we
-

cannot in oblivion ue@_ée the issue only on the basis of the

18.1.2007

‘respondents dated

the
the conditions of

laying down

promuigation of decision of

whereby they have. except
upgradation in IDA scales. have not laid down any methodology for

promotion on post-based. i.e. selection-cum-seniority. It appears
that the promise extended fto the applicants by fthe responderits

while they were being absorbed, they have almost resiled from if
and backed  out and have implemented what has not been
Provided or put. fo notice to the concemed.

19. N such view of the matter, we have no hesitation to rule that
the option extended to the clpplic:c!nl‘s was not specific and was not
dealt with the promotional aspects of the absorbees. Be that as it
may. the guestion is that once we recognize in law the right of
pPromotion a fundamental right. it would be hlghqy Nogicai that by

virtue of rendering service after absorption on ﬂme bound basis,
applicants are deprived of holding the Post. ‘which carries the duties
aftached to the higher posts. It is not only the Pay scale buf also the

s. which matiers in the matter of promotion. which inclusive of

2
Jz-a fundamental right guaranteed 1o the emplovee

>
“»\

\._/5’-‘?‘/
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20. If we set aside these rules and the above orders and give an

optlcnn- to the applicants. o reverd back. thls would create such an

administrative chaotic situation that Qdmiruslrc:ﬂve exigencies as
well as public interest would have to suffer. However. whan a policy

decision is not in consonance with law and more particularty: Arficles

‘14 & 16 of the Consfitution of India, we have jurisdiction to direct the

respondents ’o reconsider the entire issue and then decide the
promoﬂoncll avenues ‘to the opp!lconls. |
. |

.S . :

21. Resuncxnily. we dispose of this OAa w-'h a direction fo the
respondents to reconsider the entire matter regarding promotional
cvenués 1o the applicants as promised earlier by them naving been
implomented  and  consider  their grievances. including  the
averments now taken before us in the OA and our observations
made  in the preceding paragraphs. A reasonable and _pru_denf
reconélderoﬁon as apt in law would culminate into a speaking order
to be passed by the rcsponden's within o perlod of three months

from the date of recelpt of a copy of this order. No costs.

( Shanker Raj'; b
Member (J)




